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TE KAHA RESORT LIMITED (IN RECEIVERSHIP) 

Trading As:  Te Kaha Beach Resort 

 

SALE BY TENDER 

 

TENDERS Tenders are invited for the purchase of the business and assets (whole or in 
part) of Te Kaha Resort Limited (in Receivership) Trading As: “Te Kaha 
Beach Resort”.  All tenders are to be submitted in the attached Tender Form 
and are deemed to incorporate the terms set out in the attached Conditions of 
Tender.  No variations of the Conditions of Tender are to be binding upon the 
Vendor unless specifically accepted by the Vendor. 

 

---------------------- 

 

 

 

INSPECTION By arrangement with Gordon McGregor of Resort Brokers 

 Phone Auckland 0-9-369 1101 mob 021 99 88 10 

 

 

TENDERS Will close at 4:00 p.m. on Monday the 23rd of November 2009 

 

 

---------------------- 

 

 

The highest or any tender will not necessarily be accepted by the Receivers. 

 

The Receivers reserve the right of prior sale. 

 

 

------------------------ 
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10.2 The Vendor may, by notice in writing to the Purchaser(s) at its option extend the 
Possession Date to a date nominated by it (on more than one occasion) without 
penalty. 

 

 

11. Settlement 

11.1 The Vendor shall prepare a settlement statement.  The Vendor shall tender the 
settlement statement to the Purchaser(s) or the Purchaser’s solicitor within a 
reasonable time prior to the Settlement Date. 

11.2 On the Settlement Date: 

11.2.1 The balance of the purchase price, interest and other monies, if any shall be 
paid by the Purchaser in cleared funds; 

11.2.2  The Vendor shall concurrently deliver to the Purchaser; 

11.2.3 Where the Purchaser is to have an Assignment of the Lease, a duly 
executed Deed of Assignment of the Lease together with the landlord’s 
consent to the assignment, or, if the Deed of Assignment has not been 
completed by all parties, written confirmation by the landlord that it will 
execute a Deed of Assignment of Lease when an appropriately completed 
form is presented to it; 

11.2.4 Instruments of title to assets (if applicable); and 

11.2.5 Duly executed satisfactions or releases of any encumbrance or security 
interest over any of the assets (excluding registered encumbrances over the 
Real Property). 

11.3 If due to the delay of the Purchaser there is a last minute settlement the Purchaser 
shall pay to the Vendor: 

11.3.1 One day’s interest at the Interest Rate for Late Settlement on the portion of 
the purchase price paid in the last minute settlement; and 

11.3.2 If the day following of the last minute settlement is not a Working Day an 
additional day’s is interest (calculating the same manner) for each day until 
the next Working Day. 

12. Stock and Chattels 

12.1 If the Tender Form states that the Business and Assets includes Stock the actual 
value of Stock as at the giving and taking of possession shall be determined by joint 
stock take by the Vendor and the Purchaser or their appointees, or if required by 
either party, by an independent valuer if one can be agreed upon.  Due allowance 
shall be made for obsolete or damaged Stock.  If the parties cannot agree upon an 
independent valuer or in the event of any dispute concerning a joint stock take, 
either party may serve on the other party notice in writing requiring that question be 
determined by an independent valuer to be appointed by the president of the 
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Auckland District Law Society and the party serving the notice may at any time 
thereafter refer the dispute for determination.  An independent valuer acting under 
this clause shall act this as an expert in determining any question concerning the 
stock or the value of the stock.  The costs of such valuation shall be borne equally 
by the parties. 

 

 

12.2 In the Agreement where any reference is made to the value of the stock, such value 
shall be net of the GST content of any supply made to Vendor of or in relation to the 
Stock. 

12.3 The value of stock is to be paid for by the purchaser within 5 working days of 
possession and settlement unless a dispute arises. The ownership and entitlement to 
the stock (and any proceeds arising from dealing with that stock) remains the 
vendors until such time as it has been paid for by the purchaser.  The vendor is 
entitled to register its security interest in the stock on the Personal Property 
Securities Register. 

12.4 Any and all accounts receivable existing prior to settlement and possession will be 
for the account of the Vendor.   

12.5 Chattels Apartments The chattels within the apartments are sold on an as is where 
is basis.  

The Restaurant/bar and Kitchen chattels are available for sale subject to negotiation 
by the Vendor with the liquidator of the owner of those chattels. 

13. Operation of Conditions 

13.1 If this Agreement is expressed to the subject to any conditions then in relation to 
each such conditions, the following shall apply unless expressly provided: 

13.1.1 The condition shall be a condition subsequent; 

13.1.2 The party or parties  for whose benefit the condition has been included shall 
do all things which may reasonably be necessary to enable the condition  to 
be fulfilled by the date for fulfilment; 

13.1.3 Time for fulfilment of any condition and any extended time for fulfilment 
to a fixed date shall be of the essence; 

13.1.4 The condition shall be deemed not to be fulfilled until notice of the 
fulfilment has been served by one party on the other party; 

13.1.5 If the condition is not fulfilled by the date of fulfilment, either party may at 
any time before the condition is fulfilled or waved, avoid the Agreement by 
giving notice to the other.  Upon avoidance of the Agreement the purchaser 
shall be entitled to be immediate return of the deposit and any other monies 
paid by the purchaser to the vendor and never pay shall have any right of 
claim against the other arising from the Agreement or its termination. 
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13.1.6 At any time before the Agreement is avoided, the purchaser may waive any 
finance condition and either party may waive any other condition which is 
the sole benefit of that party.  Any waiver shall be given by way of notice. 

 

 

14. Arrangements with Suppliers and Customers 

14.1 The Vendor (in Receivership) may have entered into arrangements with suppliers 
for the lease of chattels, and with suppliers and customers for supply arrangements 
and sales, or other matters.  The Vendor will endeavour to provide details of such 
arrangements in the Information Memorandum, but gives no warranty of the 
accuracy of those details.   

14.2 The Vendor, and its Receivers, give no warranty that any other party to a contract 
with the Vendor will agree to novate its contract to the Purchaser, or that the Vendor 
is entitled to assign its rights pursuant to the contract to the Purchaser.  The 
Purchaser shall have no claim against the Vendor in the event that the Purchaser is 
unable to continue or replace any contract between the Vendor and any third party, 
and shall not be entitled to withhold or set off any part of the Tender Price if any 
such contract cannot be novated or assigned to the Purchaser. 

14.3 The Vendor will be responsible for payment of all suppliers of goods and services 
arising prior to Settlement Date and Possession Date. 

14.4 The Purchaser acknowledges that Gaming Machines currently on the premises do 
not belong to the Vendor but are held under a Rental Agreement with Southern 
Trust. 

A) The Vendor warrants that all monies due to Southern Trust will be 
paid up to date at Settlement Date and will obtain a written 
confirmation from Southern Trust confirming that is the position.   

B) The Purchaser acknowledges that the Rental Agreement with Southern 
Trust will be cancelled by the Vendor with effect from the Settlement 
Date and Possession Date. 

C) The Purchaser acknowledges that the Purchaser is entirely responsible 
for any new arrangements with Southern Trust in respect to the 
Gaming Machines arising from the date and time of the Possession 
Date and Settlement Date. 

15. Future Development Units 

The Vendor requires on sale of any asset that the Purchaser will sign a Power of 
Attorney in the attached form, in order to reserve to the Vendor (or its nominee) the 
ability to complete the unit title development of the Property and create the new 
stratum in freehold titles for the Future Development Units (as shown on DP 
394598) as provided for in the attached Resource Consent and the Purchaser agrees 
to provide to the Vendor such Power of Attorney on the Settlement Date. 
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16. GST 

16.1 Unless otherwise expressly stated in the Agreement: 

16.2 Each party warrants that it is a registered person within the meaning of the GST 
Act; 

16.3 The parties agree that the supply made pursuant to the Agreement is a supply of a 
going concern on which GST is chargeable at zero percent;  

16.4 The Purchaser shall provide on or before the date of the taxable supply proof of the 
Purchaser’s registration for GST purposes. 

16.5 If GST is payable in respect of the supply: 

16.6 The Purchaser shall pay to the Vendor the GST which is so payable in one sum on 
the GST date; 

16.7 If the GST date is not stated on the front page of the Agreement, the GST date shall 
be the Possession Date; and 

16.8 If any GST is not paid to the Vendor when due, the Purchaser shall pay to the 
Vendor: 

a) Interest at the Interest Rate for Late Settlement on the amount of GST unpaid 
from the GST date until the payment; and 

 b) Any default GST. 

16.9 It shall not be a defence to a claim against the Purchaser for payment to the Vendor 
of any default GST that the Vendor has failed to mitigate to Vendor’s damages by 
paying an amount of GST when it fell due under the GST Act, or that the purchase 
has been settled upon the understanding of the parties that the transaction was zero 
rated as a going concern. 

16.10 If the supply under the Agreement is a taxable supply, the Vendor shall deliver a tax 
invoice to the Purchaser on or before the GST date or such earlier date, as the 
Purchaser is entitled to delivery of an invoice under the GST Act. 

17. Vendor’s Remedies Upon Default 

17.1 If the sale is not settled on the Settlement Date by reason of the default of the 
Purchaser, the Vendor may serve on the Purchaser a settlement notice. 

17.2 Upon service of a settlement notice, the Purchaser shall settle on or before the 3rd 
Working Day after date of service of the notice, time being of the essence, without 
prejudice to any intermediate right of cancellation by the Vendor. 

17.2.1 If the Purchaser does not comply with the terms of the settlement notice 
served by the Vendor then without prejudice to any other rights or remedies 
available to the Vendor at law or in equity, the Vendor may: 

a) Sue the Purchaser for specific performance; or 
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b) Cancel the Agreement by notice and pursue either or both of the 
following remedies: 

i) Forfeit and retain for the Vendor’s own benefit the 
deposit paid or payable by the Vendor but not exceeding 
in all ten per cent of the purchase price; 

ii) Sue the Purchaser for damages. 

17.2.2 The damages claimable by the Vendor under sub clause 17.2.1 shall 
include all damages claimable at common law or in equity and shall also 
include (but shall not limited to) any loss incurred by the Vendor on any 
bona fide resale of the Business and Assets or any part of it. 

17.2.3 If the Vendor is entitled to cancel the Agreement, the entry by the Vendor 
into an unconditional contract for resale of the Business and Assets or any 
part of it shall (or upon a conditional agreement entered into by the 
Vendor becoming unconditional) take effect as a cancellation of the 
Agreement if the Agreement has not been previously cancelled and such 
resale shall be deemed to have occurred after cancellation.  The amount of 
that loss may include: 

a) Interest on the unpaid portion of the purchase price at the Interest Rate 
for Late Settlement  from Settlement Date to the date of settlement of 
such resale; 

b) All costs and expenses reasonably incurred in any resale or attempted 
any resale; and 

c) All losses incurred by the Vendor in carrying on the business from the 
Settlement Date until the settlement of such resale. 

17.2.4 The Purchaser shall not be entitled to any of the proceeds of resale. 

17.3 Nothing in this clause shall prevent the Vendor from suing for specific performance 
without giving a settlement notice; and 

17.4 The Vendor shall not be in breach of an essential term by serving a settlement 
notice only by reason of the Vendor’s failure to be ready willing and able to settle 
upon the expiry of that settlement notice. 

18. No Warranty 

18.1 No warranty is given by the Receivers personally, the company in receivership, or 
their/its employees, agents (as the case may be) concerning the Business and Assets 
or the quality, value or fitness for any purpose of any part of it.  Any Tenderer 
submitting a Tender shall be deemed to be acting entirely upon its own skill and 
judgement and to have acknowledged that no terms, conditions, promises, 
undertakings or warranties have been made or held out to it by the Receivers or any 
person purporting to act on behalf of the Receivers unless such terms, conditions, 
promises, undertakings or warranties are in writing signed by the Receivers. 
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In accepting this Tender the Receivers accept no personal liability whatsoever and the 
assets of the Vendor shall be solely answerable for any liability incurred. 

18.2 The description of the Business and Assets is believed and shall be deemed to be 
correct and if any error shall be found in it the same shall not annul the sale nor 
shall any compensation be given in respect of such error.  Accordingly the 
Purchaser should, before tendering, satisfy itself that the Business and Assets 
offered for sale corresponds with the description. 

18.3 If further information is required about the Business and Assets, a written request 
for that further information must be received in the Receiver’s office no later than 
4:00 p.m. on the date three Working Days prior to the Tender Acceptance Date.  
The Receiver shall endeavour to answer any such request within one Working Day, 
but shall not be obligated to answer any request. 

19. Custody and Control 

The Purchaser shall be entirely responsible for the safe custody of all property 
associated with the Business and Assets purchased once settlement has occurred.  
The Receivers shall not be held liable for any subsequent loss or damage to the 
property whatsoever. 

20. No Merger 

20.1 The obligations of the Purchaser pursuant to this Tender shall not merge upon 
settlement. 

21. General 

21.1 Every notice or demand under these Conditions of Tender shall be in writing and 
may be given or made by personal delivery, post or facsimile.   

21.2 Without prejudice to any other sufficient mode of service, every notice or demand 
to be given by one party to another under these Conditions of Tender shall be 
delivered or sent to the addresses set out in the Agreement or the Tender Form (if 
any), or to such other address as the addressee may designate by notice in writing to 
the other party. 

21.3 Every notice or demand sent in relation to the Agreement shall, except so far as 
otherwise required by the Agreement, be deemed to have been received in the case 
of delivery at the time of delivery, in the case of a facsimile at the time of despatch 
(without any notice of incomplete transmission) and in the case of a letter 3 days 
after the posting of the same by prepaid post. 

21.4 Except as expressly permitted under the Agreement, rights, duties or obligations 
under these Conditions of Tender shall not be assignable by the purchaser without 
the prior written consent of the vendor.  Any attempt to assign the rights, duties or 
obligations under these Conditions of Tender without such consent shall be of no 
effect. 

21.5 No failure to exercise and no delay in exercising any right under these Conditions 
of Tender shall operate as a waiver of that right nor shall any single or partial 
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exercise of any right preclude any further or other exercise of that right or any other 
right. 

21.6 If any provision of these Conditions of Tender is declared or adjudged to be invalid, 
void or unenforceable, such provision shall be severable, shall be deemed to be 
deleted from these Conditions of Tender and shall not affect the validity, existence, 
legality or enforceability of the remaining provisions. 

21.7 Each party shall execute such further documents and do such further things within 
that party's power as may reasonably be necessary to carry out the intent of the 
Agreement. 

21.8 Each and all of the several rights and remedies of the parties contained or implied in 
these Conditions of Tender shall be construed as cumulative and no one of them as 
exclusive of the others or of any right or remedy allowed by law or equity. 

21.9 The provisions of these Conditions of Tender and the Agreement constitute the 
entire agreement between the parties with respect to its subject matter and 
supersede all previous understandings, arrangements, agreements and 
communications, whether verbal or written, between the parties or their advisers 
with respect to that subject matter. 
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TENDER FORM 

Te Kaha Resort Limited (In Receivership) 

 

FULL NAME OF TENDERER: 

________________________________________________ 

 

 

ADDRESS OF TENDERER:  

_________________________________________________ 

_________________________________________________ 

_________________________________________________ 

 

TELEPHONE NUMBER OF TENDERER: ____________________________________ 

FACSIMILE NUMBER OF TENDERER:______________________________________ 

GST NUMBER OF TENDERER:  ____________________________________________ 

 

I/We _______________________________________________________ hereby tender for 
either; 

(Tenderer to cross out the items not applicable) 

A) The entire Business and Assets of Te Kaha Resort Limited (In Receivership) 
as a going concern; or, 

 

B) Part of the Business or Assets of Te Kaha Resort  

                        Limited (In Receivership) as described below; 

 

i) Management Rights Business; and/or, 

 

ii) Restaurant/Bar/Shop, Conferencing Facilities  

       Business and Inventory; and or, 

 

iii) Restaurant/Bar/Shop, Conferencing Chattels 

      pursuant to Clause 12.5 above; and or, 

 

iv) Apartment(s) (Tenderer to specify); and/or, 
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v) Benefit of Resource Consent allowing  

      Future Development Units. 

,  

 

TOTAL TENDER PRICE  $    

   

Plus Stock at valuation (see clause 12) 

Plus GST (if any) (see clause 0) 

DEPOSIT: 10% OF TENDER PRICE (ENCLOSED) $    

  

 

 

 

 

................................................ 

SIGNATURE 

Date    November 2009 
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POWER OF ATTORNEY 
 
 

THIS DEED dated the                day of                                              2009 
 
 
I/WE [Purchasers Name]                           of ______________the registered proprietor of 
Principal Unit____together with Accessory Units AU__________ on Deposited Plan 
No.394598 Certificate of Title ___________ hereby jointly and severally appoint Te Kaha 
Resort Limited (In Receivership) [or Nominee] at Whakatane to be our attorney or attorneys 
(and the person so acting is hereinafter referred to as “our attorney”) to sign and use my/our 
name in any deed or documents in writing in respect of: 
 
1  

(a) Approving and lodging a Proposed Unit Development Plan or any Substituted 
Proposed Unit Development Plan or any Stage Unit Plan or Complete Unit 
Plan. 

 
(b) Consent to and approval of all documents, plans and all resource 

management consent applications which may be required by any authority 
and to conduct any appeals that may be necessary to effect the development 
of any Future Development Unit shown on Unit Plan No.394598. 

 
(c) Compliance with any requirement of the Unit Titles Act 1972 or rules of the 

Body Corporate relating to Future Development Units (including without 
limitation any requirements relating to; the proposed Unit Development plan 
or any Substituted Proposed Unit Development Plan, any Stage Unit Plan or 
Complete Unit Plan). 

 
(d) Obtaining the consent of any mortgagee required to the deposit any Unit Plan 

or Stage Unit Plan and any other documentation required to enable the 
deposit of any Unit Plan or Stage Unit Plan. 

 
AND I/WE AGREE to ratify and confirm whatsoever our/my attorney shall do or cause to be 
done pursuant to and within the powers given by this Power of Attorney. 
 
AND I/WE ACKNOWLEDGE AND DECLARE that this Power of Attorney has been given by 
us for valuable consideration and is intended to be irrevocable notwithstanding our death, 
bankruptcy or other disability. 
 
IN WITNESS OF WHICH THIS DEED HAS BEEN EXECUTED 
 
EXECUTED by the said  

in the presence of: 

Witness Signature:................................... 

Witness Name: ........................................ 

Witness Occupation:................................ 

Witness Address:..................................... 

 

.......................................................... 
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EXECUTED by the said 

in the presence of: 

Witness Signature:................................... 

Witness Name: ........................................ 

Witness Occupation:................................ 

Witness Address:..................................... 

 

.......................................................... 

 

 
 



Te Kaha Resort Limited (in receivership) Schedule A

Property Description

Unit Number and 
Accessory Units DP Title Reference (All 

Gisborne Registry)

Unit 1 394598 378129

Unit 4 394598 378132

Unit 5 394598 378133

Unit 6 394598 378134

Unit 7 394598 378135

Unit 8 394598 378136

Unit 9 394598 378137

Unit 10 394598 378138

Unit 13 394598 378141

Unit 15 394598 378143

Unit 16 394598 378144

Unit 17 394598 378145

Unit 18 394598 378146

Unit 19 394598 378147

Unit 20 394598 378148

Unit 21 394598 378149

Unit 23 394598 378151

Unit 25 394598 378153
Unit A and AUA, HP1, 
1, 2, 3, 4,. 7, 8, and 9 394598 422832

Unit A
394598

Ground Floor - Commercial area and Level 1 
Conference Room excl Reception area and 
stairs which is common area

AUA 394598 Large chilled store room/keg room
HP1 394598 Level 2 Helicopter Pad

AU 01 394598 Car park in front of shop
AU 02 394598 Car park in front of shop
AU 03 394598 Car park in front of shop
AU 04 394598 Car park in front of shop

AU 07 or similar 394598 Store room
AU 08 or similar 394598 Store room
AU 09 or similar 394598 Store room
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